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PETITION FOR REKEARING 


Plaintiffs-Appellees in No. 7^-1^02 nereby petition this 
Court to grant rehearing and to amend its decision of October 11, 
197^, to order a remand of the case to the district court for the 
convening of a three-Judge court. 

ISSUE PRESENTED FOR REHEARING 

Upon reversing a decision by a single judge that plaintlffs- 
appellees were entitled to relief on statutory grounds, must the 
court of appeals remand the case for the convening of a three- 
Judge court to conslder the constltutlonal issue ralsed by appellees? 

STATEMENT OF THE CASE 

Plaintiffs-Appellees (hereafter "appellees' 1 ) Barbara Wisdom, 

Anna Tirado, Jane Croe and their unborn children filed this action 
on November 12, 1973, against the defendants-appellants (hereafter 
"appellants"), tne Commissioner of Welfare of the State of Connecti¬ 


cut and the Director of Eligibility Services for the Connecticut 
State Welfare Department, seeking declaratory and injunctive 
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relief on behalf of themselves and ali others similarly situated 
wlth regard to a Connectlcut policy denylng Aid to Families wlth 
Dependent Children (hereafter "AFDC") to otherwlse eligible 
pregnant mothers and thelr unborn children. 

Count One of the complaint alleged that the appellants under 
color of the state law of Welfare Department policy deprived 
appellees of thelr rlghts under the Equal Protectlon clause of the 
Fourteenth Amendment to the United States Constitution by denylng 
baslc subslstenceln the form of AFDC payments and medlcal care to 
unborn children and thelr mothers, but providing beneflts to all 
other eligible children and thelr mothers. (Supp. A., at 6). 

In Count Two, appellees claimed that because they were eligible 
under federal standards, the State policy was contrary to the 
intentlon of the Social Securlty Act and was therefore invalid 
under the Supremacy Clause of the Constitution of the United States. 

After considering the oral arguments and briefs of the parties 
addressed to the statutory lssue and the testimony of wltnesses 
at a hearing on appellees’ application for preliminary injunction, 
a single-Judge district court declded for the plaintiffs on the 
statutory claim advanced in Count Two. Wisdom v. Norton , 372 
F.Supp. 1190 (D. Conn. 197^). Judge Zampano held that unborn child¬ 
ren are eligible for assistance under federal standards, and that 
"ln the absence of express Congresslonal authorization, a State 
policy that excludes persons eligible for assistance under federal 
standards is in conflict wlth the Act and is invalid under the 
Supremacy Clause". Invalidating the policy on these grounds, the 
Court did not address appellees’ constitutional claim under Count I. 

On appeal to this Court, the lssue presented for review was: 
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Whether an unborn child is eligible for 
assistance under the Aid to Families with 
Dependent Children ("AFDC") provisions of 
Title IV of the Social Security Act of 
1935, as amended, and if so, whether the 
policy of the State of Connecticut of 
denying sucn assistance to the unborn child 
and its pregnant mother is in conflict with 
the Act and thus invalid under the Supremacy 
Clause of the United States Constitution. 

Wlsdom .v. Norton , _F.2d_,sllp op. , at 5676 

(2d Cir. , October TT7 197 I 07 

The briefs of parties and the oral argument were confined to this 

lssue and related ones. On October 11, 1974, this Court reversed 

the decislon of the district court, holding "that Connecticut's 

denial of AFDC benefits to unborn children does not conflict with 

the Social Security Act." Slip op., at 5689. 

This Court further held that 

[A]ppellee3' constitutional attack on the 
statewide policy of Connecticut's Welfare 
Department is within the scope of 52281 
and the issue is neither "wholly insubstan- 
tial" nor "obviously frivolous" so as to 
avoid under nornal circumstances the need 
to convene a three-Judge district court to 
decide tne constitutional lssue. 

Slip op., at 5689. 

Nevertheless, the panel declined to remand for the convening of a 
three-Judge district court under 28 U.S.C. §2284, stating that "there 
is no reason to remand .... since that court ... would have to deny 
the equal protection claim" based on the appellate court's deter- 
mination of the statutory issue. Slip op., at 5690 . The Court then 
addressed and dismissed the merits of appellees' constitutional claim. 
Slip op., at 5890-91. 

ARGUMENT 

It has long been settled that under 28 U.S.C. §2281 a three- 
Judge court is required in a suit to enjoin an official from enforc- 
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ing a policy of statewide applicatiori whose constitutionality is 
- challenged. Swlft & Company v. Wickham . 382 U.S. 111 (1965). 

An exception to this Jurisdictional rule, that a three-Judge court 
need not be convened where the constitutional attack on the state 
policy is lnsubstantial, has recently been narrowed by the Suprene 
Court. Goosby v. Osser , 409 U.S. 512 (1973). In Goosby . the 
Court declared that for Jurisdictional purposes a claim is insub- 
stantial only if previous Supreme Court decisions foreclose the 
subject, rendering the claim "frivolous." Otherwise, a three- 
Judge court must be convened to hear the constitutional claim. 

In the instant case, this Court held that appellees' constitu¬ 
tional attack on the statewide policy was within the scope of 
Section 2281 and that the issue was neither "wholly insubstantial" 
nor "obviously frivolous" so as to avoid " under normal clrcumstances " 
the need to convene a three-Judge district court to decide the 
constitutional is3ue. Wlsdom v. Norton . Slip op., at 5686. (emphasis 
supplied). Nevertheless, this Courv stated that it would be "a 
wasteof... time" to convene a three-Judge court because it believed 
its determination of the statutory issue adversely to the plaintiffs 
required a denial of the equal protection claim. Slip op., at 5690. 
The Court then proceededto consider and reject appellees' constitu¬ 
tional claim on the merits. Slip. op., at 5890-91. 

This resolution conflict3 with decisions of the Supreme Court 
that a determination of a constitutional claim by a court of appeals 
is net a permissible substitute for three-Judge court adjudication. 
Stratton v. St. Louis S.W. Ry. Co. . 282 U.S. 10, 16 (1930); 

Idlewlld v. Bon Voyage Liquor Corp. v. Epsteln . 370 U.S. 713, 715- 
716 (1962); Hagan3 v. Lavine . 415 U.S. 528 (1974). In Hagans . a 

single-Judge di3trict court found the plaintiffs' claim that state 
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rent recoupment regulations violated the equal protection clause 
to be substantlal and exercised lts pendent jurisdictlon to hold 
the regulations vlolatlve of the Soclal Security Act and hence the 
Supremacy Clause. The Second Circuit addressed the merits of the 
equal protection claim and then held that because the claim was 
insubstantial, the district court lacked jurisdictlon to entertain 
either the con3titutional or the statutory claim. Hagans v. Wyman , 

^471 F.2d 347 (2d Cir. 1973). 

The Supreme Court reversed, holding that a court of appeals is 
limited to determining the substantiality of the constitutional claim 
for purpose3 of district court jurisdictlon and cannot go beyond that 
determlnation to consider the merits of the constitutional claim. 

Hagans , supra , 415 U.S., at 541-543. If, as in -Wisdom, the constitu¬ 
tional claim is not frivclous under the Goosby Standard, the appellate 
court must limit its review on the merits to the statutory issue 
decided by the single-Judge district court. The Supreme Court 
acknowledged that the Second Circuit's reasoning wlth respect to the 
rationality of the regulatlon and its propriety under the Equal Pro¬ 
tection Clause might "ultimately prove correct," 415 U.S., at 542, 
but held that lf the statutory claim is rejected "a three-Judge court 
must be called to consider the constitutional issue." 415 U.S., at 
544-45 (emphasis supplied). S ee also, Hargrave v. McKlnney , 413 F.2d 
320, 328 (5th Cir. 1969) (holding that "regardless of our personal 
reactions to the merits of the plalntiffs' position," the Court can¬ 
not substitute its Judgment for that of a three-judge court). 

Supporting the Jurisdictional rule are policy considerations 

of falrness to the parties and benefit to the higher courts. Appellees 

should have an opportunity to fully develop a factual record at a 

* 

hearing, especlally important where a substantlal equal protection 
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claim is at issue, Askew v. Hargrave . 401 U.S. 476, 479 (1971), 
and to present legal argument. Thorough consideration in turn 
benefits the appellate courts, providing them with well-articulated 
issues to review.* 

In this respect, the instant case differs substantially from 
the three pre- Goosby and Hagans cases cited by this Court, Seergv 
v. Klngs County Republlcan County Committee . 459 F.2d 308 (2d Clr. 
1972), Lewls v. Rockfeller . 431 F.2d 368 (2d Cir. 1970), and Astro 
Clnema Corp . v . Mackell , 422 F.2d 293 (2d Cir. 1970).** i n each of 
these cases, the plaintiffs' claims were exclusively constitutional 
ones which had been determined by the district court before the case 
reached this Court for review. In contrast, appellees herein have 
not yet had a similar opportunity, and it v/ould be improper for 
this Court to foreclose them at this stage. 

The procedure sought was recently followed by another Circuit 
court of appeals in an "unborn child" case after a decision was 
rendered on statutory grounds adverse to the plaintiffs. Murrow v. 


£ 

These policy considerations oould underlie the Supreme 
Court's own scrupulous observation of this separation of judicial 
powers in those cases where it directly reviews dismissals by three- 
Judge courts for lack of jurisdiction. Whenever the Court has 
found the existence of a substantial constitutional claim, it has 
not proceeded to decide the merlts of the claim but has remanded 
for adjudication by the three-Judge court. Lynch v. Household 
Flnance Corp ., 405 U.S. 538 (1972); Baker v. Carr . 369"'U.S. i36 
(1962); Doud v. Hodge , 350 U.S. 485 (1956). This procedure has 
been followed everTTn cases where the Court later upheld the three- 
Judge court's dismissal of the claim on the merits. Cameron v. 

Johnson . 361 U.S. 741 (1965), 390 U.S. 611 (1968). ~ 

«* 

The cases are also distinguishable on other grounds. In 
Seergy , no three-Judge court was required since plaintiffs sought 
only a declaratory Judgment. In the latter two cases, prior declsions, 
by the Court of Appeals in Lewis and by the Supreme Court in Astro 
Cinema, forec.losed plaintiffs' success. 







Clifford, _F.2d _, No. 73-1717 (3rd Cir., 1974). (A copy o.f the 

oplnion ls attached hereto as Appendix "A"). In Murrow , a single- 
judge district court had determined that the policy of the State of 
New Jersey in denying AFDC assistance to unborn children and their 
mothers dld not confllct with the Soclal Security Act and was thus 
not invalid under the Supremacy Clause of the United States Constitu- 

tion. Murrow v. Clifford , _F.Supp. _, Civil No. 114-73 (D. N.J., 

June 12, 1973). The Third Circuit Court of Appeals vacated the Judg- 
ment of the district court and remanded for the ccnvening of a three- 
Judge court to hear the plaintiffs' equal protection claim.* 

The majority held that where a district court was inclined to 
rule against plaintiffs on their statutory claim, it should instead 
refer the statutory claim along with the constitutional claim for the 
consideration of the three-Judge court. Slip op. at 7-8. The dissent 
would have let the decision of the single-Judge court on statutory 
grounds stand and would have upheld that decision on review, but 
agreed with the majority that a three-Judge court was then essential 
for determination of the constitutional claim. (Opinion of Rosenn, 
C.J., concurring and dissenting). A ccd ., Doe v. Lukhard, 493 F.2d 
54, 57, n.4 (4th Cir. 1974). Appellee3 respectfully submit that like 
the Murrow court, this Court cannot substitute its Judgment on the 
constitutional claim for that of a three-Judge district court requlred 
to be convened under 28 U.S.C. §2281. 

The three-Judge court was convened in Murrow in June, but is 
staying any further proceedings pending the decision in Alcala v. 

Burns, 494 F.2d 743 (8th Cir. 1974 ), cert . granted , _U7s7__, 

43 U.S.L.W. 3208 (Oct. 15, 1974). (See letter attached hereto as 
Appendix "B"). As a Supreme Court decision in favor of the children 
and their mothers would obviate the need for an adjudication on 
constitutional grounds by a three-Judge court, the interests of 
efficlency indicate the same procedure should be followed in Wisdom. 





Moreover, this Court's decision not to remand the constitu- 
tional claim to a three-Judge court is not only contrary to the 
holdings of the Supreme Court and other Circuits, but is also 
inconsistent with this Court's own recent opinion in Taylor v. 

Lavine , 497 F.2d 1208 (2d Cir. 1974). In Taylor . this Court 
reversed the decisione of two single-Judge district courts en- 
joining New York regulations which effected pro rata reductions 
in AFDC rental stipends because of the presence of "lodgers" 
as contrary to federal law and thus the Supremacy Clause. Hurley 
v. Van Lare , 365 F.Supp. 186 (S.D.N.Y. 1973); Taylor v. Lavine 
(unreported) slip op. 73-C-699 (E.D.N.Y. 1973). After finding 
the due process claim sufficiently substantial to support Juris- 
diction under the test in Goosby and Hagans , supra , thl Court 
reversed the ruling on statutory ground3. 497 F.2d, at 1215-16. 
Although the factors considered in deciding the statutory claim 
were very similar to those which would be addressed in deter- 
miningj the due process claim, this Court remanded "for the 
convening of a three-Judge court to conslder the constitutional 
issues raised oy the appellees." 497 F.2d, at 1211. On remand, 
the rnajority of the three-Judge court found that the decision of 
the Court of Appeals uid not control their resolution of the 
constitutional claim and enjoined the challenged regulations as 
violative of the due process clause. Hurley v. Van Lare . 380 F.Supp. 
167 (S. and E.D.N.Y. 1974)(three-Judge court). 

In Wisdom, the constitutional claim Is more distinet from 
the statutory issue than was the case in Taylor . Previously 
appellees' have only urged that they were eligible for benefits 





* 

under the Act and for that reason the state's policy was lllegal. 

On remand, appellees would attempt to demonstrate that regardless 
of whether Congress intended that they receive benefits, a policy 
excluding them would be offensive to the Constitution. Appellees 
respectfully submit that under the law of the Supreme Court and 
of this Circuit they are entitled to be heard on their constitutional 
claim by a three-judge court. 


*Argument to the single-Judge district coux-t on the merits of 
appellees' constitutional claim was precluded under Section 2281. 
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CONCLUSION 

Wherefore, appellees pray that thl3 Court grant thls petltion 
for rehearlng and araend lts declslon of October 11, 1974, to 
order the convening of a three-Judge distrlct court to con3ider 
appellees' constltutlonal clalm. Appellees further request that 
lf thls panel does not see fit to grant thls retltlon for re¬ 
hearlng, the motlon be consluered a3 a request for rehearlng Iri 
banc and the 3uggestlon of appellees be referred to the clerk 
for transnl 3 slon to the other Judge3 of the Court, pursuant to 
Rule 35* P.R.Ap.P. 

Respectfully subraltted. 


'larllyn K api an Karz 

Palrfleld Countv Legal Services, Inc. 
412 Kast Maln Street 
iirldgeport, Connectlcut 066o3 
(203)366-4955 

Dlanc Scnnelderman 

New haven Legal A3sistance Assoclatlon 
184 Dixwell Avenue 
New Haven, Connectlcut 
(203)772-1873 

Attorneys for Plalntlffs-Appellees 
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FOR THE - DISTRICT OF NEW JERSEY 

Present: ALDISERT, CIBBONS and ROSEHN, Circuit Judrea . 

JUDGB 1 ENT 

This cause came on to be heard on the record from the United States District 
Court for the ............ District of New Jeraey 

and was argued by counsel . • 

On consideration whereof, it is now here ordered and adjudged by this Court 
that the judgment of the said District Court, entared Juno 15 , 1973 
be, and the same is hereby vacetad, and the cause la hereby remanded to the 
district court vlth dlrectlon to convena a thrco-Judga district court. 

ATTESTi 

i / 

TUOMAS F. QU1NN, 

Clark 


May 30, 1974 
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0PINI0N OF THE COURT 
^ lled MAY 3 0 1974) 


GIBBONS, Circuit Judge 

Ihis i.ppeal brings beforo us the recurring contencion 
that an asp.ct of stata admitistration o£ a public assiscance progcn» 
conflicta with :ha Socia! Security Act and with thc cqual proteccion 
clause of th. fourteenth as,end=,enc. In a claas action thc plaintiffs 
claim. ■ . to represenc a class of woaen oho have been nedically doter- 
rained to be pregnant and „ho (1) hava applied for benefita under th. 
Aid to Families with Dependent Children (AFDC) program, 42 U.S.C. 

5S 601-10,for the firat Ciae for thcaselves and the fetus in utero , 
or (2) are receiving AFDC benefita with respect to other children 
and have applied for an extra AFDC grant solely for the fetus. In 
New Jersey ali such applicatione have been rejected. The plainciffs' 
complainc allcged jurisdiction solely under 2S U.S.C. J 1343 and the 
discricc court austained jurisdiccion over the equal proteccion clais, 
under § 1343(3). It also held that it had jurisdiccion over the 
stacutory supremacy clause cinis, by virtue of 28 U.S.C. 5 1343(4). 


f 


1 



t / 


* 0nUSiTO ° f “ ° f dictita under 28 „. s . c . f ^ 

un ouotedly refleetcd the ceneeded fece that „o elata of any claas 

“ 7 “ ^ r ‘ aCh the 5l °''°°° J“^^ccional nintaura and that the 
claims could not be asgre^ated 7 u 

,, oote 0 ated. 2a!adUn ta n , t i„„ al p,,... e. 

U.S.l,,. «87 (U.S. Dee. 17. 1973); s ^der v, Karr<. 394 „. 3 . 

332 (1969). W. will assur,e, en the authority of 28 U.S.C.- , «33 

Che Pl3intlf£S “ jurisdiction over e h e 

c ause data. Vichoue reguesting the convenlng o£ a three-judge 

l “ riCt C ° U “’ ^ diStriCt J “ d * e h * ld * single hearing pursuant 

C ° r ^ ““ Fed6ral on plainciffs' 

a P P cation for preltainary and peroanent injunetive relief. Tw0 

e<eal preteetlon elatas are nade. One Is that the state Is denylne 
a,ual protection to the fetus In utero. Thc oth „ t . ^ ^ ^ 

‘ 8qUal Pr0 “ Ctl0n “ «“ -en by denying AFDC 

““ *° ““ “ Uh * ««, The statutory 

claua is that the Social Securitv a ** a *• . . 

• 1 7 efinition of dependent child 

n 42 U.S.C. 5 606(<?y nakes a 'Vhii in • 

« t . o" ch ^ Uta.ta eliglble. and that the 

afate^interpretation of its/regulatlons eonfUcts wlth the statutory 
That^statute provides: 

has been de™ived P o£ d paJen?a d lupoort “ Chlld (1 > uho 

the death. continuad absanee fro^tbe ,° r ,“ r<! ° y _ r =ason of 
aental incapacity of a parent w \ lor: ' a » a physical or 
• • . raotner (or othar relative] ° li Y :Ln S v,it h his 
mamtained by . . , such f re i aci * i * a place of residence 
under the age of eighteen . ! * * *» and (2 > who is (A) 


2 









definition of eligibilxty. The dxstrxct court ruled on both eho 
equal protection and the statutory supremacy clause claims in favor 
of the state defendants, and the plaintiffs appeal. 

We agree with the district court that one of the equal 
protectxon claims was sufficiently substantial to confer subject 
*“tter jurisdiction under 28 U.S.C. § 1343(3). The test of sub- 
stantiality sufficient to confer federal question subject natter 
jurxsoxctxon has recently been reiterated in Hagans v. Lavine . 

42 U.S.L.W. 4381 (U.S. March 25, 1974). To be jurisdictionally 
xnsubstantial a claim must be so attinuated and unsubstantial as 
to be absolutely devoid of raerit, or clearly foreclosed by the 
decxsions of the Supreme Court so as to leave no rooa'for the 
xnference that the questions sought to be raised can be the subject 
of controversy. Applying that test, we cah say that a fourteenth 
anendment clain advanced on behalf of the fetus in utero is precluded 
by the Ipse dixit in Rqe v. Wade . 410 U.S. 113, 156-59 (1973), that 
for purposes of the anendment a fetus is not a person. But the 
benefies under the AFDC prograa are not paid to eligible dependent 


, c . . . f^ atc cldcts to participate in the AFDC pre^ram its 

defxnxtxon or eligibility must confom to the federal statut" 

r.nv | * * T) -v < 1 1 J / a/ .. n .. «w*»w*aw**» 


- * -- ww wttv; Xtuci. aJL SLrtLULG. 

Iu4 U S r M m fV * 011 U - S - 593 (l972>; v. Sv., n :<. 

40-+ U.o. 282 (19/1); /.xng v. Smith . 392 U.S. 309 (1968). 
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u. u±..>.r.±ot junge'.» 







dependent children. 


CuilUteu, but to eligible relatives ;.*ith respect t<? 

The pregnant class members are persons, and they claim Chat their 
exclusion fronj eligrbility denies them equal protection. That claim 
meets the substantiality test set forch in Hagans v. i.™-,™ suora. 

The district court's ruling that 28 U.S.C. § 1343(4) affords 
federal question jurisdiction over statutory supremacy clause claims 
without regard to jurisdictional amount is at least open to serious 
question. See Haqans v. Lavine, supra , 4? U.S.L.W. at 4383 n.5; c_f. 
Ro sado v. Uyr.nn , 397 U.S. 397. 405 n.7 (1970); Kina v. Smith 392 u.S. 
309. 312 n.3 (1968). jBut assuaing an equal protection clause claim 
substantial enough to support federal queation jurisdiction under 
28 U.S.C. § 1343(3), there was pendent jurisdiction over the statutory 
supremacy clause claim, which was ,as has been recently made ciear, a' 
preferred ground for decision. Knqans v. Lavine , supra . 43 U.S.L.U. 
at 4386. Thus there is no doubt that the- district court had juris¬ 
diction to decide the statutory supremacy clause claim. 

There is. however, a significant difference between the 
posture of this case and the posture in which Hanans v. Lavine reached 
first the Second Circuit, in I-Iaqans v, '.,’vnan . 471 F.2d 347 (2d Cir. 
1973), and ultimately the Supreme Court. There the single district 
judge found that the equal protection clain was sufficiently substantial 
to confer federal question jurisdiction under 5 1343(3) to which the 




But because the 


statutory supremacy clausa claim cculd bc pendent. But bccause the 
single district judge sustaiaad plaintiff,• supremacy claim, over 
Hhich he had undoubced jurisdiction under Swift f. r.o v , u)c’,h.^ 

382 «... 111 (1965), he had no occasion co pass upon the equal 
protcction claim. Appellate review properly proceeded by uay of 
the Court of Appeals and on certiorari in the Supreme Court. 
fl engelkoch v. Indust ria! He i f are CosmisMnn 393 U.S. 33 (1968). 

Here, because the single district judge rejected the statutory 
supremacy clause claim ,he was faced with the need for disposition of 
the equal protcction claim. Instead of requesting a three-judge 
court pursuant to 23 U.S.C. JS 2231-: 84, 1 he decided that queat ion. ' 
But while it is ciear that he had jurisdiction to decide the .upremacy 
claim and «e have jurisdiction to review such a decision, Swift £ Co . 
y - ' U< * haa ’ ic is equally ciear that a decision denying an 

injunction against a state regulation of statewide application on 
equal protection grounds, except where the claim is so insubstantial 
as to be outside the subject matter jurisdiction of a federal court, 
is beyond the power of a single district court. Such a decision 
must be made by a three-judge district court, Ks 3 ans_v J jLavine J . 

£H£ra, 42 U.S.L.W. at 4336, and appeal lies to the Supreme Court 
rather than here. 28 U.S.C. 5 1253. We can however, and indeed 
must. vacate the flnal judgnent and diract the district court to 
COnVCne a dist rict court. , / Africa» 
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Separatiori of Church Cx 3L«'co v. Pnirc . r :75 ?.2d ''ici, 4S6 (lst Cir. 


1973); HcHillan v. Board o£ Education . 430 F.2d 1145, 1150 (2d Cir. 
1970); see Goosbv v. Osser . 409 U.S. 512, 522 (1973). Since the 
equal protectiori part of the decision is void, the statutory 
supremacy clause decision is interlocutory. It is, however, within 
our statutory appellate jurisdiction as an appeal from the denial 
of an injunction. 28 U.S.C. § 1292(a)(l). 

A review and rejection of the statutory supremacy clause 

claim in an interlocutory appeal to the court of appeals, and the 

possible affirmance cc that rejection, poses a difficult problem 

of sound judicial adninistration. Indeed the same problem is 

created by a district court's rejection of the statutory supreniacy 

clause claim in any case in which that claim is joined v/ith a claim 

growing out of the same operative facts which must be decided by a 

distric^ court of three judges. The problem is that the court's 

rejection of the supremacy clause claim and our affirmance of that 

rejection deprives the three-judge district court of the opportunity 

to pass upon it, and forces that court to p3ss upon the constitutione 

claim. And since appeal frem the three-judge district court lies 

directly to the Supreme Court as a matter of right, it, too, is 

deprived of the opportunity of deciding the case on statutory 

supremacy rather than other constitutional grounds. 

« 
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. I? v - g-ivir e, supra, 42 U.S.h.'..’. at- 4337 , c u. 

C° UrC h0ld ““ Che rule “ £ announced in Siler vi ,1,. 

~ hV; - UO R - R " 2U U ' S ' 175 < 1909 > favoring deeisien .£ enses 
mvolving eenstitutional issuas on pandens stata la„ greunds if 

conssitueional adjudicatione could thereby be avoidad, „as also 

appUcable te pandans fedarai ssasusory elatas ta P lieating sha 

conssisusion only through sha supremacy elause. Any rula which has 

Sha effect of requiring sha deeisien o£ a senssisusional issua in ' 

order te terminate a lawsuis. wishous affording sha tribunal mahing 

Sha final deeisien an cppersunisy se raaeh a preferred ssasusory . 

supremacy elausa greund and shareby possibly. aveid sha senssisusional 

issue, is inconsistent with tha nolirv i 

xun tna poiicy laid dovn xn Halans v. T..iv-.n a 

-ara. Thas easa *ahes elaar shas if a single dissries eeurs judga ’ 

baliavas ha should sussain sha ssasusory supremacy elata, tha 

aceapsed preeadura is se daeida is en shas preferrad greund wichout 

requessing sha convaning ef a three-judge eeurs, and sharaby allou 

dppallasa review in sha eeurs ef appaals. Bus sha same poliey which 

dictatas shas preeadura whan ha baliavas sha supremacy elata should 

ba sustained diesasas sha opposita preeadura if ha is inelinad Se 

rejees is. Tha eshar swe members ef a thraa-judga dissries eeurs 

•mi 8 hs wall disaaraa wish hta en sha supremacy issua, and by daeiding 

in plainsiff's favor en shas greund aveid a mera sarieus eenssisu- 

tional adjudication. Soe Jud 3 e Winters' eminis < n 

- o Winters opinio a in Dog v. Luhh.-irri , 

- 7 - 


12 


different groups of born children. 


None of the cor.ditiono. 




r 


F.2d 54 (4ch Cir. 1974). „ e hoW> cherofore< thac 

ic is tapropar for a siagla district court judga to dacida a 
supremacy clause claia against che claimant when it is pendent to 
a constitutional claim which nust be decidad by a three-judge 
di.stra.ct court. If he is not going to sustain the supremacy 
claua he should request the ccnvening o£ a three-judge court and 
permit that court to pass upon the entire case.. 

The judgment of the district court will be vacated and the 
cause remanded for the convening o£ a three-judge district court. 


TO THE CLERX 0? THE CCURT 


Please file the foregoing opinion. 


Circuit Judge 
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RE: CLAIRE MURROW and BETTY BOYD, DERISE KcXEHIIA, individually 

and in behalf of tneir unborn children, and on behalf of all 
others similarly situated, v. ROBERT L. CLIFFORD, indi¬ 
vidually and as Commissioner of the Departr.ent of Insti- 
tutions and Agencies, his succcssors in office, agents and 
cmployees 
No. 73-1717 


ROSENN, Circuit Judge , Concurring and Dissenting 


We are confronted on this appeal with an intricate 
issue involving federal three-judge court procedure. The 
plaintiffs sought preliminary and permanent injunctive and decla- 
ratory relief agalnst the.enforcement of a state administrative 
policy denying AFDC ber.efits to unborn children. They challenged 
the policy on both "statutory"^ and constitutional grounds. 
Without convening a three-judge court, a sir.gle district Judge 
decided both grounds agalnst the plaintiffs and entered judgment 
for the defendant. Plaintiffs appealed to this court. 

The threshold question on th.ls appeal is whether the 

state's unwritten administrative policv in this case involves 

"the enforcement or execution of [a] statute or of an order 

made by an administrative board or conunission acting under 

state statutes" as provided in 28 U.S.C. §2281. I agree with 

2 

the implicit conclusion of the majority that it is. I there- 
fore concur in that portion of the majority opinion holding 
that the single district Judge lacked power to deny an ir.Junc- 
tion agalnst the operation of the state policy on equal 


1. All references herein to the "statutory" clalm 
are to plaintiffs' claim that state policy conflicts with a 
federal statute and thus is constitutionally invalid under the 

• Supremacy Clause. 

2. Farley v. Farley, *48l F.2d 1009 (3d Cir. -.973); 

Forbush v. Wallace, 3**1 F.Supp. 217 (K.D. Ala. 197-0 > ——» 

• I|05 U.S. 970 (1972). Cf. Doe v. Lukhard, No. 73-2179 (^th 
Cir. February 26 , 197*0 Slip Opinion at 8, n.*l). Cor.ora, 

' Dorado v. Kerr, *45*4 F.2d 892 (9th Cir. 1972); Wilson v. Weaver, 
358 F.Supp. 11M7» 1150 (N.D. 111. 1973)- 








protectiori grounds. It is appropriate, therefore, to vacate 
that portion of the single Judge's decision healing with the 
constitutional issue. 

I. 

, I am impelled to dissent, however, from that portion 

of the majority opinion dealing with the single judge's dispo- 
sition of the statutory issue. Altnough pre-1970 Supreme 
Court decisions would have required thxs court to vacate in 
t QtQ the judgment of the single Judge with directions to convene 
a three-judge court, see , Florida Lime and Avocado Growers , 

Inc. v. Jacobsen . 362 U.S. 73 (1960); Englneers v. Chlcano . 

R.I. & P. R. Co ., 382 U.S. ^23(1966), ohe majority recognizes, 
quite properly, that under the Supreme Court's decision in 
Rosado v. V/yman , 397 U.S. 397 (1970) and in Hapans v. Lavine , 

*J2 U.S.L.W. 4381 (March 25, 197*0, decided after argument in 
the instant case, a single district Judge has power to decide 
a non-constitutional ground in favor cf the plaintiffs, despito 
the existence of a constitutional ground that might ultimately 
require adjudlcation by a three-judge court. 3 The majority 


3- In Florida Lime Growers . supra , the Court hela 
that the inclusion in the complaint of a non-constitutional 
ground in addition to a constitutional ground did not permit 
a single judge to hear a case otherv/ise appropriate for three 
Judges. ^ See also , Engineers v. Chicago, R.I. & P. R. Co., 
supra . In Rosado v. V/yman, supra , the complaint alleged 
both constitutional and non-constitutional grounds. The Court 
upheld the power of a single Judge to adjudicate the non-con¬ 
stitutional ground where, subsequent to the convening of the 
three-Judge court, the constitutional ground became moot. The 
Court added: 

Even had the constitutional claim not been 
declared moot, the most appropriate course 
may well have been to remand to the single 
district judge for flndings and the deter- 
mination of the statutory claim rather than 
encumber the district court, at'a time when 
district court calendars are overburdcned, 
by consuming the time of three federal 
Judges in a matter that was not required to 
be determincd by a thrce-Judge court. See 
Swift v. Wickham, 382 U.S. 111 (1965). 

397 U.S. at ^ 03 . In Har.ans v. Lavine , the Court was presented 
with the converse of the procedure approved in Rosado. Plaintiffs 

Tcontinued) 









declines to review the district Judge's ruling on the merits of 
the statutory claim, however, holding that "it is improper for 
a single district court judge to decide a suprernacy clause 
claim agalr.st the claimant . . . [Emphasis supplied.] 
Assuming that this court has appellate Jurisdiction over 
the statutory claim/ I dlssent, as I do not agree with that 
portion of the majority opinion holding that it is proper for 


3. Contlnued 

asserted both statutory and constitutional grounds in support 
of thelr request for injunctive relief against the operation 
of a state regulation. Without convening a three—Judge court, 
the single Judge granted injunctive relief on the basis of the 
statutory ground. Citing Rosado , the Court approved the pro- 
cedure, noting that the practice 

may appear at odds with some of our prior 
decisions. See , e.g., Chlcago, R.I. \ P.R . 

Co. , supra ; Florida Llr.e \ Avocado Growers , 

Inc. v. Jacobscn , supra . But, we think it 
accurately reflects the recent evolution of 
three-Judge court Jurisnrudence, "this 
Court's concern for efficient operation of 
the lower federal courts" and "the constric¬ 
tive view of the three-Judge court Jurisdic¬ 
tion which this Court has traditionally 
taken." Swift & Co. v. Wlckhan . supra , 382 
U.S. 128, 129. (Cltations omitted.) 

42 U.S.L.W. at 4386 . This aspect of Hagans was followed in 
Shea v. Vialpar.do, 42 U.S.L.W. 4559 (U.S. April 23, 1974). 


-o majority finds appellate Jurisdiction under 

20 U.S.C. 51292(a)(1), naintaining that the single Judge's 
ru^xng on the statutory claim involved an H interlocutory 
order . . . refusing [an] . . . lnjunction . . . ." 

,, , issue of this court's appellate Jurisdiction 

under 51292(a;(l) is not without difficulty. This appeal raises 
the question of whcther a district court's ruling on one of 
several legal grounds asserted in support of a single claim 
for which injunctive relief is sought cor.stitutes an inter- 
locutory denlal of an lnjunction within §1292(a)(l). See. 

United States v. New York, New Haven L Hartford R. Co., 276 
F.2d 525 (1960) (also cited as Glenmore v. Ahern). 

Whatever the merits in an ordinary case of 
alj.ov.ing an appeal under §1292(a)(l) from an order adjudicating 
Oi.e ground asserted in support of a single claim for injunctive 
relief, I am inclined to concur in the conclusion of the 
majority that an appeal is proper here, particularly as an 
appeal might avoid decision of a constitutional issue. See 
text infra , pp. 6-8. - 


LL 
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a single Judge to accept, but not reject, plaintiffs statutory 

ciaim. 


The majorlty's Holding is, m effect, a retreat to 
the position of Florida L ime Growers ln the face of the ciear 
language of Halans v. Lavine that 

[t]he lat-ter [the statutory ciaim] was to 
e de£ldea first and the former not reached 
ii the statutory ciaim was dispositive. 


It ls true that the comtitutional 
ciaim would warrar.t convening a three-judge 

ii §• g- ln C lc Judge ro.jectr, the 
otatu.ory ciaim, a three-judge court must“'be 
called to conslder the constltutional issue. 
[Emphasis supplied.] 


* 2 U.S.L.W. at 4386. This language contemplates decision, not 
merely consideratlon, of the statutory ciaim. Moreover, the 
Court made no distinctlon between accepting or rejectlng the 
merits of that ciaim. Rather, the Court»s language clearly 
contemplates that in some cases the single Judge would reject 
the statutory ciaim, and then convene a three-judge court to 
hear the constltutional ciaim. 


Tne rule proposed by the majority would compel a 
single district Judge to stop short of enterlng an order when 
he determines that the statutory ciaim should not be resolved 
in favor of the plaintiffs, notwithstanding $hat he had heard 
witnesses, compiled a record and laid bare the factual and legal 
issues of that ciaim. Such a rule would ultimately encourage rather 
than restrict utilization of the three-judge court procedure even 
in cases where the statutory ciaim on its face appears strong. 





A o-nglc district Judge will likely be reluctant to expend 
any time on the statutory claim and will immediately convcr.e 
a thrue-juuge court under a rule that compels reconsideration 
of the statutory claim by the three-judge court lf the single 
Judge ultimately determines that the statutory claim must be 
resolved against the plaintiff. The rule prcposed by the majority, 
therefore, appears seriously inconsistent wlth the "constructive 
vlew of the three-judge court Jurisdiction that [the Supreme 
Court] has traditionally taken." Hagans v. Lavine , supra . 

While apparer.tly concedlng the command of the 
literal language of iiarans . the majority nonethelesc concludes 
that only a three-judge court can properly reject plaintiffs' 
statutory claim. The basis for the majority's position 
appears to be its conclusion that the rejection of plaintiffs' 
statutory claim by a single Judge and posslbie affirmance by 
the court of appeals may work a resuit inconsistent witn the 
distinet policy, expressed most recently in Hagans v. Lavine , of 
avoiding unnecessary adjudlcatlon of constitutional questions. 
j.his conclusion appears to be premised on the following reasonlng. 
If this Court reviews and affirms the single Judge's rejection 
of plaintiffs' statutory claim, the three—judge court convened 
thereafter will be bound by our decisior» on the statutory 
ground and will be forced to decide the constitutional ground. 

More lmportantly, the majority concludes, the Supreme Court 
on appeal from the decision of the three-judge court could 
similarly review only the constitutional ground and would be 
'deprived of the opportunity of decldlng the case cn statutory 
supremacy rather than other constitutional grounds to terminate 


5. Majority Opinion at 6. 






tiie litigation. 6 

A closer examination of the question, however, reveals 
a declsion by a single district Judge rejecting the statu- 
t0ry eround, and revlew of that declsion by this court.mil not 
in itself force an unnecessary adjudication of a constitutional 
questlon. First, the majority overlooks the possibility that 
dlrect appellate review of the single Judge's declsion may 
resuit in a declsion on the statutory ground in favor of the 
plaintiffs. The litigation would then be terminated without 
the necessity of adjudicating the constitutional question at all 


f ® tatufcor / claim. It should not be overlooked 
however that it may not be in the plaintiffs' best interest 

«SiltSiiSi .22 SS 1 ; SiT.2.SMSSS haa 

2llSTSl I IrTV"“ ,b » 1Si "°«-Ju3 E eToSr“ e Snce 6 tS 

.«is*»» 

Victor Talkfni 5 ” la f ues „ deci ^d by the interlocutory orders . 

1939), cort! n L;?o!i ln °n£°,-, VlVTlhly Vf , 

Practice UlOoTlb (?d Ed 1073 ) rr? * 9 f'°° r f » ^ederal 

three-Judgc ccu.t ilediatlly^on^d TTel nl 

on appeal from the declsion of ^r^reo-JuSee °o£? Shf*’ 

fS^tSSE? SSS.“* revleu tne ^ 

. . That the three-judge court would be limited to 

deciding the constitutional issue if plaintiffs do not appeal 
tr serious question of "unnecessary adjudication 

of constititutional questions." Plaintiffs' declsion not to 
appeal will no doubt be a refiection of their judgment as to 

thl tde , s ^tutory claim. In such cases, even if 

ne single Judge had initially referred the statutory claim to 

Und6r the the0ry of the majority, it is likely 
tha- the statutory court would also have rejected that claim. 

7. This could occur whether this court affirmed 
the si "? le district J udge 1 s adverse ruling on 
^,1® ota tu*ory Q ue stion. It could occur wiere this court 
affirmed the single district judge '3 rejection of the statu- 

S q r! Sti ° n ^ bUt '? here the P la i n tiffs petitioned the Supreme 
Court for certiorari, and that Court graited certiorari and 
reversed this court's afflrmance. Similarly, this could 
occur where this court reversed the single district judpe's 

th^Sunrpmp^r^ 6 ) statutory claim, and the defendants petitioned 
the Supreme Court for certiorari, that Court cither denied 
certiorari or granted certiorari and affirmed this court. 

... . . ' lhCre is also the possbility that the constitu- 

?u eS ^a° n micht become moot before its adjudi cion by 

Wyman r s^pra* 1 * 6 *'^ UdgC C ° Urt ° r the Supr3me Court - See Rosado * 








Second, I recognize that appellate review of the 
Singlo juage's ruling may resuit in a decieion on the statutory 
claim against the plalntiffs. This would occur if the Supreme 
Court granted certiorari and ruled on the statutory claim, 
rejecting it on the merits. It would also occur if the court 
of appeals rejected the statutory claim and the Supreme Court 
denied certiorari. In neither of these cases, however, would 
there be unnecessary adjudication of constitutional questions. 

In the former case, where the Supreme Court rejects 
the statutory claim on the merits, the Court would remand the 
case to the single district judge for the convening of a three- 
Judge court to decide the constitutional issue and, on appeal 
from the decision of the three-Judge court, would itself have 
to decade the constitutional question. However, no unnecessary 
adjudication of constitutional claims would be involved because 
the constitutional adjudication would be made on.y after the 
statutory claim had be 6 n definitively rejected by the Supreme 
Court. In*the latter case, where the Supreme Court's denial 
Oi certiorari allows the court of appeals' rejection of the 
statutory claim to stand, the Supreme Court, on appeal from 
a decision by the three-judge court, would be confronted with 
a ruling on the constitutional question. However, I am aware 
of no legal authority that would preclude the plaintiffs from 
urging the narrower statutory ground as an alternatlve basis 
for the Supreme Court's decision in their favor. There is ample 
authority for the proposition that the Supreme Court's denial of 
certiorari on a ruling by the court of appeals on issues raised in 
an lnterlocutory appeal does not determine "the law of the case" 
for the Supreme Court on an appeal from the flnal Judgment. Hur.hes 
lool Co. v. Tr ans World Airlines. Inc .. ii09 U.S. 363 (1973); 
Indlanapolls v . Chase National Bank . 314 U.S. 44 (1941); 


- 7 - 



Har.lltcn-Brovfn Shoo Co. v. Wolf Brothers l Co . . 2^4 0 U.S. 251 
(1916); 9 J. Moore, Federal Practtce ?110.25[2] (2d Ed. 1973); 

1E J. Koore, Federal Practlcc r j0.^0^[10], at 57^ (2d Ed. 1965) . 
Moreoever, thero is also autnority for the Supreme Court's power 
to decide a case on a ground not relied on in the court belov/. 
Callfornia Bankers Ass'r. v. Shultz . k2 U.S.L.W. 4^81, 4^96 
(Aprll 1, 197^) ; United States v. Georr.ia Public Service Commis— 
sion , 371 U.S. 285, 287-88 ( 1963 ). 

Even assuming the majority is correct that the Supreme 
Court under these circumstances would be limited to the consti- 
tutional issues considered by the three-judge court, I cannot 
agree that the approach adopted by the majority solves the problem. 
ihe problem, if valid at all, may arise not only when the single 
district judge rejects the statutory claim, but also when the 
single district Judge initlally accepts the statutory 
claim, which the majority clearly permits him to do. If the 
single district Judge were to accept the statutory claim, this 
court might reverse his ruling, rejecting the statutory claim 
on the merlts. We would then remand for the convening of a 
three-judge court which would be limited to deciding the 
constitutional lssue. Under the theory of the majority, 
the Supreme Count, on appeal from the decision of the three- 
judge court, would likev/lse be limited to deciding the con¬ 
stitutional issue. The posslbility of this resuit, which led 
the majority to hold that it was improper for the single 
district judge to reject the statutory claim, should lead the 
majority to hold that it is equally improper for a single 
district judge to accept the statutory claim. 

Therefore, whether the initial decision by the 
single judge is to accept or reject the statutory claim, 
the concern expressed by the majority, if valid, may arise. 
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o* -..e Ui U wia j udge ' a 

initial rejectlon of a statutory claim anci our review of the 
merita of his ruling; it is a consequence of this court's 
adverse rullng on the statutory claim, whether or not the 
clstrict Judge initially rejected that claim. It is inherent 
in the power conferred oy Hagans on a single district judge 
to decide the statutory claim at ali and is not eliminated 
by permittlng a single district judge to accept but not reject 
the statutory argumer.t. The rule fashioned by the majority, 
therefore, draws a distinction without a differer.ee. 

X recognize that my conclusion will occasionally 
resuit in tv;o separate lir.es of appellate review, namely an 
appeal from the single Judge to the court of appeals and also 
a direct appeal from the three-judge court to the Supreme 

g 

Court. This results, however, not from the single Judge's 
rejectlon of the statutory claim, but from the fact that under 

_v- ^.avlr.e, the single district Judge is empowered to 

decide the statutory ground at_ al1 . If the single judge decides 
the statutory claim in favor of plaintiffs, as he is clearly 
pernutted to do under dagans , this might be reversed on appeal 
to the court of appeals. Absent the Supreme Court's grant of 
certiorari and reversal of this court, a three-judge court 
would then have to be convened, with an appeal of its decision 
on the constitutional claim to the Supreme Court. The fact 
that the same possibility of two lines of appeal arises when 
the single judge decides against the plaintlff on the statutory 


8 . Two separate lines of appeals will not inevltably 
resuit from the single district judge's determination to decide 
the statutory ground himself. Plaintiffs may well prevail on 
the merits of the statutory ciaim. In this event, there will 
be no litigation on the constitutional question. Even if 
plaintiffs' statutory claim is initially rejected by the single 
district judge, plaintiffs may believe that their statutory 
claim is weak and decide not to postpone adjudication of the 
constitutional claim by appealing the rejectlon of the statutory 
claim. See note 6, infra . In this event, there will be no 
separate line of appeal on the statutory question. 







claim should not, the re fore, be a bar to such a decision. Kore- 
over, thc re vi e v/ process and input of the court of appeals 
nay well prove advantageous to the Supreme Court, especially 
in view of its concern that direct appeal from a three-Jud S e 
court "contradicts the dominant principies of having [the 
Supreme] Court reviev/ decisions only after they have gone 
through two judicial sieves." Swift & Co. v. Ulckham - 382 U.S. 
111, 128 (1965; (citing Justice Frankfurter's dissent in Florida 
— — & Av ocado Gro~.:err. , Inc v. Jacobscn . 362 U.S. 73, 92-93); 
£££ al^o United States v. Sinuer . 374 U.S. 174, 175 n .l (1962). 

II. 


In llght of the foregoing dlscusslon, I will briefly 

discuss my viev; as to the merits of plaintiffs' statutory claim. 

« 

Essentially two rationales are urged to support the oon 
tention that a state policy denying AFDC benefits to the unborn i 
inconsistent with federal law and therefore invalid under the 
Supremacy Clause. The first rationale is that inclusion of th«» 
unborn in the statutory definition of "dependent child"^ Is 
not inconsistent with the ir.tent of Congress, as indicated in 
§60b(a) of the Act ar.d its legislative history, and under 


9. 42 U.S.C. §606 provides: 

(a) The tern "dependent chila" means a neeay 
child (1) v/ho has been deprived of parental 
support or care by reason of the death, continued 
absence from the horne, or physical or mental in- 
capacity of a parent and who is livlng with his 
father, mother, grandfather, grandmother, brother, 
sister, stepfather, stepmother, stepbrother, step- 
sister, uncle, aunt, first cousin, nephev/, or 
niece, in a place of residence maintaincd by one 
or more of such relatives as his or their own 
horne, and (2) who is (A) under the age of eighteen, 
or (Fi) under the age of twenty-one and (as deter- 
mined by the State in accordance with standards 
prescribed by the Secretary) a student regularly 
attendlng a school, college, or university, or 
regularly attendirig a course of vocational or 
technical training designed to fit him for gain- 
ful employment. 






10 


Toa nsend v. Swank , il 0 i* U.S. 282 (1971 ), 10 there Is no congres- 
sional authorization for state variation from the federai 
Standard of eligibility . 11 Supporters of thls rationale point 
out that the dictionary definition of the word "child" includes 
the unborn and cite the rule of statutory construction that 
words used in a statute are to be given their usual and 
commonly understood meaning, unless it is plain from the statute 

10. In Townser.d the Court wrote: 


Thus, King v. 
least in the 


_Smlth ectablishes that, at 
congresslonal authorl- 


absence oi 

the c e f=lusion clearly evidenced from 

the Social Security Act or its legislative 
history, a state eligibility Standard that 

a ? s P^ sons ell Gible foi assistance under 
federai APDC standards vioiates the Social 

and is tbcre fore invalid under the 
->upremacy Clause. We recogr.ize that HEW regu- 
la.xons seem to imply that States may to scme 
extent vary eligibility requjrements from 

stanaards - However, the principio that 
accords substanoial v/eight to interpretation 
Jf» ^atute by the department entrusted with 
lts administrat ion is inapplj.cable insofar as 
those regulations are inconsJstent with the 

?u £ \ S ‘ 4 ? 2 *‘ a) (10) tnat aid be furnished 
to ali cli^ib.e individuals." (Emphasis supplied.) 
Klnc v- Smlth . 392 U.S., at 333 n. 3$. 

^04 U.S. 282, 286 ( 1971 ) (Pootnotes omittea). 

(fi n -r-i -i v/ilson v. V/eaver, 358 P.Supp. IH 7 

J 973 v? r ° en V ’ Stan !; on » 36^ F.Supp. 123 (N.D. Ind. 

197? • Til?n!n V : p S fn SiPP M’ 363 F - Su PP- 1253 (N.D. Miss., 

illil*. AA v. nndsley. No. 73-U76-Civ.-CF (S.D. Fla/bct. 1, 

IIAA A V ' N ° rton * Civ - No - 15986 (D.Cor.n., Jan. 2 ^ 197«). 

benefit^to th*T h held that a state ' s d onial of APDC 

bene.ito to the unborn is not invalid under the Supremae- 

Clause. Parks v. Harden, 35« P.Supp. 620 ((N.D. Ca 1977 ). 

KiXon v ‘ No. 73-lH-Div-J-T (M.D. pia.Karch ^197«). 
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that a different meaning ls intended. 


Even assuming that the dictionaries of 19 35 v/hen the 

Ua 

statute was originally enacted so defined "child," I do not 
eonsider this general definition to have expressed the under- 
standing and intention of tnose responsible for enactment of the 
Soclal Security Act. An examination of the statutory definition of 
"dependent child" indicates that Congress was using the word 
"child" in the context of a born child. A "dependent child" 
is one who is deprived of support or care because of "the 
death, continued absence from the horne, or physical or mental 
lncapaclty of a parent" and "who is living with his father, 
mother, grandfather, grandmother, brother, sister, stepfather, 
stepmother, stepbrother, stepsister, uncle, aunt, first cousin, 
nephe.w or niece, in a place of residence." By the use of the 
terms "horne" and "place of residence" and the enumeration of 
the relatives with whom a dependent child might live, Congress 
must have been contefnplating a born child rather than a fetus. 

An examination of uhe other provisions of Title IV, 
moreover, provides persuasive evidence that Congress did not 
intend to include the unborn when using the term "child." 

Only a born child can have the "other income and resources" 
to which Congress referred in 42 U.S.C. §602(a)(7,8) in computlng 
the child's eligibility for assistance. Only a born child can 
be "deserted or abandoned by a parent." See 42 U.S.C. §602 (11). 
Only a born child can be "neglect[ed], abuse[d] or exploit[ed]." 
See_ 42 U.S.C. §602(a)(l6). 

Furthermore, Title IV provides a detailed scheme of 
regulation for which Congress has included various specific 
condltions on both eligibility and level of need for AFDC reci- 
plents. These conditions uniformly distinguinh between 

lia. Eleven of the twelve dlotionary citations con- 
tained in plaintlffs' brief to this court are editlons later 
than 1958. 











different groups of born children . 12 None of the cor.ditions, 
however, would serve to distinguish between classes of unborn . 15 
Had Congress intended to include the unborn in the'definition 
of "child," it is likely, particularly in view of the aetalled 
distinctions made with respect to eligibility and level of 
need for born children, see Shea v. Vlalpando . 42 U.S.L.W. ^559 
(Aprix 23» 1974;, that Congress would have addressed itself to 
level of need and eligibility factors specific to the unborn. 

For example, Congress might have addressed itself to the date 
the unborn becoraes eligible or the differing levels of need 
dependxng on the age of the fetus. The absence of any reference 
to the problems of eligibility and need of the unborn is 
compellir.g evidence that Congress neither contemplated nor 
intended to include the unborn. 

A review of the other tities of the Social Security 
Act also indicate that Congress did not intend AFDC payments 
to be made on behalf of the unborn. As the State points out 
in its brief: 

[The] view that the Social Security 
program was intended to provide money 
payments only from the moment of birth 
was evidenced by the fact that when Congress 
enacted the AFDC program tnrough Title IV 
of the Social Security Act, it also enacted 
a separate program for "Matornal and Child 
Health Care" tnrougn Title V of the Act. 

C. 531, Title V, §501, 49 Stat. 629. An 


12. For example, the benefits available to a born 
child with other income or resources may be different from the 
benefits available to a born child without such additicnal 
income. 42 U.S.C. §602(a) (7, 8 ) . Law enforcenent officials 
must be informed of the furnishing of AFDC aid to a child who 
has been "deserted or abandoned" but not with respect to a 
child who has not been so neglected. 42 U.S.C. §602(a)(ll). 

13. For example, as unborns cannot have income or 
other resources, the level of need provision, 42 U.S.C. §602(a) 
(/, 8 ), supra , note 12 , is inapplicable to the entire class of 
unborns. Similarly, as an unborn, absent abortlon, cannot be 

deserted or abandoned," the notification of law enforcement 
provision, 42 U.S.C. §602(a)(ll), supra, note 12, is similarly 
inapplicable. 
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I 


examinatiori of the hearir.gs rclatinr to the 
enactment of Title V shows that Congress 
was vrell av/arc of a need for an extensive 
program for pronatal care, particularly in 
the rural areas of the nation. Also, Congress 
was awarc that long before 1935 countries 
such as Australia, Germany and France viere 
provlding "maternity allowances" to needy 
pregnar.t v/omen in an attempt to reduce infant 
mortallty and the risks of childbirth. See 
Hearings on S. 1130, Before the Senate Comm. 
on Finance, lst Sess., 7Uh Cong., January 25, 

1935. It is reasonable to assume therefore, 
that had Congress intended to provide direct 
payments to pregnant v/omen, it would have 
made explicit provision for such payments in 
Title V. However, rather than follow the 
came course as that chosen by other countries 
Congress chose, through the enactment of 
Title V to encourage education in public 
health and the establishment of prenatal 
elinies rather than to make direct payments 
to pregnant women or fetuses. No provision 
for maternity allowances was over made in either 
the provisions relating to Maternal and Child 
Health Care or AFDC. 

The only legislative history bearing on this issue 
brought to our attention are the remarks of Kr. Ellenbogen 
made in a statement to Congress in 1935^ and Congress' recent 
fallure to cnact committee proposals which would have expressly 


1^. In our modern society, social security 
in its true sense means the enactment 
of laws that will safeguard the funda- 
mentals of life to every human being 
from the time of blrth until the time 
of death. 


« * * 


The child-vrelfare laws and public health 
measures which we pass should protect the 
child from the aay of his blrth until he 
reaches maturity . 

# « « 

I visualize for the future social security 
laws which will accompany the indlvidual 
from his cradle to his grave; social security 
laws wh 1 ch will sten in and wat .cn over the 
child when 1t is born ; which will assure an 
education to every child according to his 
ablllty. 

79 Cong. Rec. 7838 , 7839 [Emphasis supplied.3 


I 


_ 
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«Cluaed eliglbllity for the unborn.« Keithcr * ppear= ;p 
support the contention that Congros intended to include th. 
unborn. Mr. Ellenbogen's remarks indicate that Ccngress 
lntended that protectlon extend only artor. „ ot Pr ior t0> 
bihth. Whether th. recent Congrecaional activlty regardlng 
unborn is helpful in deternlning Congressicnai lntent is 
questionable. Ccngress' fallure tc enact th. excluslon cannot 
be attrlbuted to an lntent to include thls class, as none of 
the proposals relatlng to the APDC program were enacted. 

See nixon v. Xeller, suora. At mostj 


the Soclal^Security^Act^by 

extend AFDC bencflts on behalf o" ° S “l lholr 0 P tIo h to 

attenpted to correct tr.e s'tuat lon'h'., r - b °rn, the 92nd Cor.gress 
even the optlons and comoel by forcln E «EW to elinlnate 

of the Act. Mixon v. X.Uer° 2^.?°“ thS intent and ^nguage 

h'.r.-i, h.h. «.Mr^Siritiss: ° r 


Your conunlttee wants to make ciear that 

?n i£ b °™ chi U would not be included 
ln the definitlon of a child Th J s W ni 

5™c 1 nro- th ° ?'“«“• »« ».4^ t2 U 

A-DC procram in some States, of finding 

dSrfnf?/ nb0 rD ChilCi dOGS neet the 

theret >y establishing a 
aamily even before the child is born. 

No. 92-1230, ®tates S att a pSge 1 108? e Conmittee re P° rt » Se "- «ep. 

degulatlons of the Departrr.ent of Health 
auucation and Welfare perrr.it Aid to * 

r!!H ilie 2«Vi th De P er ‘ dent Children payrr.ents 
for a child v;ho has net yet been born. 

T K?i^ 0nOTittee bil1 would rcake unborn 
children inellglble for AFDC. 
lEmphasIs supplied.] 


J 
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the failure to legislatively eliminate the optional policy 
ovidences an awareness of and perhaps acqulescence in that 
optional policy; it cannot properly be construed as evldence 
of an intent to require a mandator?/ program. 

In view of the evidence of Congressional intent 

which indicates that the unborn were not ir.cluded within the 

statutory aefinition of "dependent child," a state's denlal 

of benefits to the unborn is consistent with the Social 

16 

Security «ct and valid. 

Proponents of the second rationale maintain that 

nelther the Act nor its legislative history are helpful in 

determlning Congressional intent regardlng the unborn. 

Reliance is placed, however, on aaHEW administrative policy 

permitting, at the option of the individual States, lnclusion 

17 

of the unborn in its AFDC program, and the rule that: 

[T]he construction of a statute by those 
• charged v/ith its executlor. should be 

follov/ed unless there are cor.ipelling 
indications that it is wrong, especially 
when Congress has refuoed to alter the 
administrative construction. 

Red Llon Broadcaotl r.g Co. v. ?CC . 395 U.S. 367, 381 (1969). 


16. One might argue that ever. assuming that Congress 
did not originaily intena to include the unborn within the 
statutory definition of "dependent child," Congressional acqui- 
escence in the long standing HEW administrative policy of per¬ 
mitting inclusion of the unborn at the option of the state, 
sec text infra , implicitly authorlzec federal participation 

in state programs providing AFDC benefits to the unborn. See 
Norwegian Nitrogen Products Co. v. United States, 263 U.S. 

29^, 313 (19 33). Even under this argument, however, a state's 
determination to exclude the unborn is not inconslstent with 
federal law, as Congress' acqulescence in HEVJ's inclusion of 
the unborn cannot be separated from its acqulescence in the 
optional nature of the HEW program. 

17. ^5 CFR §233.90(c)(2) Federal financial 
participation is available in: 

* * * 

(ii) Payments with respect to an unborn 
child when the fact of pregnancy has been 
determined by medical diagnosis; 
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State programs that exclude the unborn are lnvalidated by 
treatlng separately the two features of the HEW policy. The 
interpretation of "dependent child" as including the unborn, 
on the one hand, is sanctioned. However, the KEV/ provisions 
that the States nay vary from the interpretation, on the other 
hand, is disallov/ed. * 8 The effcct of these decisions is to 
r °q ui ^ States to include the unborn. 

Inasnucn as the statutory lar.guage and congressior.ai 


intent not to include the unborn within the statutory definition 

of "dependent child" is ciear, see text supra . I believe 

relxance on the Hc.W policy to Include the unborn is misplaced. 

As the Supreme Court has recently stated: 

[ijhe sound principle of according aefer^nce 
to administrative practice normally applies 
only where the relevant statutory language 
is unclear or susceptible of differing ir.ter- 
pretations. 

Shcn v. Via1pando , 42 U.S.L.W. 4559, 4563 n. 11 (U.S. April 23, 
1974). 


Even assuming, however, that 42 U.S.C. §606(a) is 
"unclear or susceptible of differing interpretations," and 
that the principle of deference to an administrative policy 
is appiicable, I do not believe that this court can treat the 
inclusion and optionality features of the HEW program separately, 
sustaj.ning one and invalidating the other. An examinatien of 
the HEW program indicates that if one feature of the program 
auuhorizing optional benefits to the unborn is without statutory 
authority and void, the appropriate course would be to invalidate 
the entire program, rather than to enforce it in piecemeal fashion. 


Cir v^i 8 ; Q Alca r la v ‘ Bu ™s, No. 73-1595 (Sth 

Si i , o55r h , 19 l '^rpOoe V. Lukhard, 363 F.Supp. e23 (E.D. 

Va. 1,73), aff_d, No. 73-2179 (4th Cir., February 26, 1974). 
ihese courts have held that HEW is without power to authorize 

States to exercise an option not to participate in the unborn 
child program. 


17 - 



11EW mair.tains, ln its amicus curiae bricf filed v;ith 

the uistrict court, that its program on bchair of the unborn v;as 

adopted under the Secretary's broad rulemaklr.g authority, t2 U.S.C. 

§1302 , l8a for a very limited purpose. Federal financial partici- 

pation is made availabie, pursuant to regulation, not because 

the unoorn is statutorily eligible, but rather in anticipat ion 

of statutory eligibility, which, HEW concedes, occurs at birth. 

The extension of benefits prior to statutory eligibility is 

Justlfied on the ground that 

[i]n addition to the prospective need for 
furnishings, layette and other items for 
the unborn chlld, the meetlng of the 
mother's subsistence and hea3th needs during 
pregnancy and at the time of birth may have 
a close relationship to the rituat<qn of 
the mother and child upon birth. 

hot only is it left to state option whether or not to provido 

any benefits to the unborn but also, if the state elects to 

make payments, it is left to state option to decide at what 

point in relation to anticipated birth the payments chould begin. 

The consequence of lnvlaidating only the "option" 

features of the program would be to require that the state 

extend benefits to ali unborn from the date of medical determi- 

nation of pregnancy. Such a resuit bears no relevance to HEW 

policy. It is unlikely that HEW intended to force this resuit 

N 

V _ 

l8a. *i2 U.S.C. §1302 provides: 

. . .[T]he Secretary of Health, Education 
and Welfare . . . shall make and publish 
such rules and regulations, not inconsis- 
tent with this chapter, as may be necessary 
to the efficient administration of the 
functions . . . charged under this chapter. 

19« HEW maintains that its optlonal program on 
behalf of the unborn is no different from other optlonal admin¬ 
istrative programs In which federal participation is availabie 
although at the time payments are made ali the statutory elements 
of the definition of "dependent child" are not met. For exampie, 
under section 233.90(c)(2)(I), federally matehed AFDC payments 
may begin up tc 30 days before the child goes to live with the 
specified relative. Federal financial participation is made 
availabie because of "the close relationship of such sltuations 
to those specificaliy described in the statute. . . . [I]t can 
be anticipated that, where a child is coming to live with a 
relative under the statutory sltuatlon, expenditures related to 
that situation may be necessary, e.g., for additional house- 
hold furnishings to sccctrjnodate the child, porhaps clothes, 
toys, schoolbooks or other items depending on the child '3 age 
and, as soon as the child arrives, food and other needs." 





• u Pon tnc st^tcs • Por* oxathIp q 

exa.T.pie, a prospective mother v/ould be 

entitled to obtain AFDC benefit- r - . 

oene, ito for a substantial period anci 

then decide to abort the fetnc 

e us * program was devised as an 

CXOrCU ° ° f aclr ' inist rative dipcretlon to covor a llmltod 

situatlon - the anticipation of btatutory ellgibility at blrth. 

An examinatlon of the HEW regulation and Ita purpoae dlaoloaea 

the inseparabillty of the optlon fe.ture from the inclaaion 

feature. Should one aapeot be Invalldated, the entire program 
should fall . 20 

The Supreme Court trllogy, Kir„- v. Smlth 392 u.S. 

309 (19o8), Toyr.se.-.d v. Sv/ar.k . tot U.S. 262 ( 1971 ) _ an(3 

C arletcr. v. Romilla-d , J 106 U.S. 598 (1972), cited for the 

proposltlon that variances from federal ellgibility atandarda 

must be clearly authorized by Con^ress i^ n«t- 

vaon^reos, is not dlrectly apposlhe, 

In Kin^, T ownsend , and Renillard, the Court construed S 606(a) 

of the Act and lts legislatlve history to show that Congress 

intended to make a particular class eligible. The Court held 

that the state had the burden of proving Congressional intent 

to make benefits for those it deemed eligible available only 

at the option of the state. In this case, the statute and its 

legislative history are at best silent on the question of 

ellgibility of the unborn. The only evldence of ellgibility is 

the HEW administrative regulation which, by its own terms, 

makes benefits optional. Since the inclusion of the unborn is 

not mandatory by statute or regulation, the optional feature 

of tne regulation remains unaffected by the trilogy. 

The HEW policy of making state partlclpation in a 

program optional is not without precedent. In extending the 

outer limits of ellgibility to older age groups, Congress 


authority tS'exteSd an^on* T qu05t lon ° r «EWb statutory 

» Lis i 

?r the Spuoi ifSnaS hS^Sr lstent »“•> ™eral law! 

tex f supra that t'e ei bolieve * as I discuss in the 

If th^p^iram 5 S void 1 ^L?i. Pr H Cr f n 1 mU3t be Invalldated. 
the unborn*!, no^ lE? b "" f11 * te 





































consistently made 
the states rather 
nized in Tpwnser.d 
aid to the unborn 


participatior. in the programs optionai with 
than mandatory, as the Supreme Court recog- 
v ^ - ^jv/ank , sunra. An optionai extensior, of 
ia analogous to the situation described 


by the Court in Townsend. 


Accordingly, I would afflrm the action of the dlstrict 
court rejecting the plaintiffs' statutory claim, and vacate 
that portion of the district court's order addressed to the 
constitutlonal lssue with directions to request the convening 
of a three-judge court. 
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DISTRICT OF NEW JERSEY 


CLAIRE MUEROW, and BETTY BOYD, ) 
DENISE McKENNA, individually ) 
and iri hshalf of theL r unbom ) 
children, and on behalf of all ) 
others similarly situated, ) 


Plaintiffs, ) 

) 

v ) Civil Aetion No. 114-73 

) 

ROBERT L. CLIFFORD, individually ) 
and as Commissioner of the Depart-) 
ment of Institutions and Agencies,) 
his successors in office, agents ) 

and employees, ) 

Defendants. ) 


ORDER CONSTITUTING A THREE-JUDGE COURT 

Pursuant to the provisions of Section 2284, Title 28, United 
States Code, I designate the Honorable James Hunter, III, United 
States Circuit Judge, and the Honorable Clarkson S. Fisher, United 
States District Judge, to sit with the Honorable Mitchell H. Cohen, 
Chief Judge, United States District Court for the District of New 
Jersey, as tnembers of the Court for the hearing and de termina tion 
of the above captioned matter. 


DATED: June 26, 1974 


Collins J/Seitz 
Chief^Ju^ge I 

Third Judfrdial Circuit/' 
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I hereby certify that I served a copy of the foregoing 
petition by depositing it in the O.S. mail, postage prepaid, o;> 
November 15, 1974, on 

Francis McGregor 
Assistant Attorney General 
90 Brainard Rd. 

Hartford, Connecticut 06114 


TV^Ui f V-W 

Marilyn Keplan Kats 





